
 
 

June 13, 2018 

 

Ms. Susan N. Herman 

President 

American Civil Liberties Union  

125 Broad Street 

New York, New York 10004 

 

Dear Ms. Herman:  

 

 Recently a number of ACLU chapters have written to member companies of the American Bus 

Association (“ABA”).1  The letters all request that ABA members resist efforts by the U.S. Customs 

and Border Patrol (“CBP”) to board their buses without a judicial warrant in order to enforce the 

immigration laws. 

 

 The ACLU chapter letters further state that bus operators have a Fourth Amendment right to 

deny entry onto their buses to CBP officers.  According to the ACLU, this constitutional right to 

require a warrant supersedes the CBP’s statutory authority to conduct warrantless searches as granted 

in 8 U.S.C. § 1357(a)(3).   

 

 Under 8 U.S.C. § 1357(a)(3), CBP officers may, within a reasonable distance from any external 

boundary of the United States, board and search for aliens any railway car, aircraft, conveyance, or 

vehicle.  Agency regulations have established that a reasonable distance is no more than 100 air-miles 

from any external boundary of the United States.  8 C.F.R. § 287.1(a)(2).  These provisions clearly 

give CBP officers the right to conduct warrantless searches of intercity buses operated by ABA 

members. 

 

 The ACLU claims, however, that “no Act of Congress can authorize a violation of the 

Constitution,” citing Alameda-Sanchez v. United States, 413 U.S. 266 (1973) (holding that 8 U.S.C. § 

1357 did not authorize a Fourth Amendment violation committed by Border Patrol’s warrantless 

search of a private automobile without probable cause or consent).  

 

 The ACLU also claims that Department of Homeland Security regulations recognize a business 

owner’s right to refuse consent to enter nonpublic areas under its control.  8 C.F.R. § 287.8(f)(2) (“An 

immigration officer may not enter into the non-public areas of a business . . . unless the officer has 

either a warrant or the consent of the owner or other person in control of the site to be inspected.”) 

 

 Yet it is not clear under current case law that the Fourth Amendment right to insist on a warrant 

to inspect a private automobile would necessarily apply to passengers on a commercial motor vehicle 

                                                 
1 ABA is a national trade association that represents the interests of approximately 700 intercity bus 

companies that offer scheduled service, charter and tour service, commuter bus operations, contract 

service and special operations.   



operated by an intercity bus company.  The expectations of privacy of a driver or passenger in a private 

automobile are certainly higher than those of passengers travelling in a commercial intercity 

motorcoach.  Moreover, the constitutional protection afforded by the courts will depend largely on the 

nature of the intrusion, which will vary based on the facts of each case. 

 

 Further, the ACLU letters offered no case law support for their assumption that the passenger 

cabin of an intercity bus is a non-public area of a business merely because a passenger requires a ticket 

to occupy a seat in the cabin.  ABA bus operator members are common carriers, and are required by 

law to accept all passengers who purchase a ticket for travel.  Once again, the law is not as settled as 

the ACLU asserts. 

 

 Until such time as the courts or Congress clarify that CBP officers do not have any right to 

board a bus within 100 air-miles of the U.S. boundaries, ABA will not ask its members to place their 

drivers in the position of resisting entry onto their buses when reasonably requested by CBP officers.  

Intercity bus drivers do not have the legal training or background to determine when a warrant might 

or might not be required, or whether the officer has probable cause or reasonable suspicion to enter the 

vehicle.  Our drivers’ primary obligation is to ensure that all passengers are transported safely and 

efficiently to their destinations.  Individual passengers, of course, retain their rights to resist 

questioning or requests for documents by CBP officers under the Fourth Amendment and laws of the 

United States. 

 

 It is ABA’s policy, as recently reaffirmed by our Board of Directors, to encourage members to 

cooperate with law enforcement officers who are lawfully fulfilling their duties.  Thus, we will not ask 

our drivers to resist warrantless vehicle searches that are authorized by federal statute. 

 

 Additionally, many times the CBP officers have questioned passengers in the public waiting 

areas of our members’ terminals or on the public sidewalk when the passengers are entering or leaving 

such facilities.  Obviously, the bus operators cannot insist on a warrant in those circumstances. 

 

 Finally, the ACLU clearly has standing to challenge these practices in court if it believes that 

the CBP is abusing its authority or is acting outside the bounds of the Fourth Amendment.   

 

 We trust that this ends the issue and that your chapters will refrain from contacting our 

members in the future. 

 

Sincerely, 

 
Peter J. Pantuso 

President & CEO 

American Bus Association 

111 K Street, N.E., 9th Floor 

Washington, D.C. 20002  


