COVID-19

OSHA Recordkeeping &
Laws, Legal Updates and Trends




OSHA Recordkeeping: Part 1904

Who has to complete the OSHA Injury and lliness recordkeeping forms?
Many but not all employers. Exceptions are based on:

Small employer exemption — 10 or fewer employees
Low-hazard industry exemption

What forms must be completed?

OSHA Form 300 — Log of Work-Related Injuries & llinesses
OSHA Form 301 — Injury & lliness Incident Report

OSHA Form 300A — Summary of Work-Related Injuries & llinesses



OSHA Recordkeeping: Part 1904

What cases need to be recorded?

Work-Related Injuries and llinesses that meet the general recording criteria

(severity)
Implementation
You must enter each No Did the grpployee_ experience
an injury or illness?
recordable case ‘1' ;
es
within 7 days of No Is the injury or illness
learning the work-related? 1904.6
recordable case y Yes Update the
No previously
occurred Is the injury a new case? —> recorded injury or
illness entry if
\1, Yes necessary
No Does the injury or illness meet Yes
—————— the general recording criteria or
application to specific cases? I
v
Do not record the Record the injury

injury or illness. orillness.



Work-Related Cases

For OSHA Recordkeeping Purposes:

Cases caused by events or exposures in the work environment

Cases contributed to by events or exposures in the work environment

Cases significantly aggravated by events or exposures in the work environment

OSHA defines work environment as:

“the establishment and other locations where one or more employees are
working or are present as a condition of their employment. The work
environment includes not only physical locations, but also the equipment or
materials used by the employee during the course of his or her work”

For a list of activities that are not work-related while in the work environment, see
section 1904.5.




Severity Criteria

A work-related injury or illness must be recorded if it results in one or more of
the following:

Death
Days away from work

Restricted work or transfer to another job
Medical treatment beyond first aid

Loss of consciousness

- Regardless of length of time

A significant injury or illness diagnosed by a physician or other licenses
health care provider



Severity Criteria

Medical treatment beyond first aid

Medical treatment — means the management and care of a patient to combat
disease or disorder. For purposes of Part 1904, medical treatment does not
include:

Visits to the physician or other licensed health care professional solely for
observation or counseling

The conduct of diagnostic procedures, such as x-rays and blood tests, including
the administration of prescription medications used solely for diagnostic
purposes

Any procedures that can be labeled first aid




Severity Criteria

For the purposes of Part 1904, First Aid means:
Using non-prescription medication at non-prescription strength
Administering tetanus immunizations
Cleaning, flushing or soaking wounds on the surface of the skin
Using wound coverings
Using hot or cold therapy
Using any non-rigid means of support
Using temporary immobilization devices while transporting an accident victim
Draining of fingernail or toenail to relieve pressure or drain fluid from a blister
Using eye patches
Removing foreign bodies from the eye using only irrigation or a cotton swab
Removing splinters or foreign materials from areas other than the eye
Using finger guards
Using massages
 Physical therapy or chiropractic treatment are considered Medical Treatment
Drinking fluids to relieve heat stress




OSHA's Form 301

Injuries and llinesses Incident Report

This Injury and Mness ncident Report s one
of the first forms you must fill cut when a
recordable work-related injury or ilness has
occurred. Together with the Log of Work-
Related Injuries and ihesses and the
accompanying Summary, these forms halp
the employer and OSHA develop a picture of
the extant and severity of work-related
incidents

Within 7 calendar cays after you recaive
information that a recordable work-related
Injury or ilness has occumed, you must fill out
this form or an equivalent, Some state
workers' compensation, Insurance, or other
reports may be acceptable substutes. To be
consigerad an aguivalent form, any substitute
must contain all the information asked for on
this form.

According to Public Law 81-596 and 28
CFR 1904, OSHA's recordkeeping rule, you
mus? keep this form on file for 5 years
following the year 10 which it pertains.

If you need additional copies of this form,
you may pholocopy and use as many as you
need,

Prene Dute

OSHA 301 Form

Attention: This form contains information relating
to employee health and must be used in @ manner
that protects the confidentiality of employees to
the extent possible while the information is being
used for occupational safety and health purpose.

Year20 __ @

U.S. Department of Labor
Occupational Safety and Health Administration

Information about the employee

1)
2)

3)
4)

5)

5)

7

8)

9)

Full name

Street

City State zip

Date of Birth ! 7

Date hirag ! /

0 Male
0O  Female

Information about the physician or other health care
professional

Name of physician or other health care professional

If treatment was given away from the worksite, where was it given?
Faclity

Street

City State zIP

Was employee treatad in an emergency room?
0O Yes
0 Ne
Was employee hospialized overnight as an In-patient?
0 Yes
0 Ne

Form approved OMB re. 12180178

Information about the case

10)
11)
12)

13)

14)

15)

16)

18)

Case number from the Log

(Tranafer hha casa numider fom e Log afer you recosd the caeo)
Date of injury or ilness
Time employee bagan work ANMPM

Time of event AMPM 0 chock rtime cannct be determined

What was the employee doing just before the incident ocwrrw? Deacrite the sctivity. 86 woll 88
the %ocls, equipment, or matenal the employee was using. Be if) - 2 ladder while
carrying roofing malerals”,. “spraying chlorine from hand spraye”, “daly eommv keg-ontry.”

What happened? Tell us how e injury occurred. Examples: “When ladder sipped on wet fioor, worker
foll 20 faat”. “Worker was aprayod wih chiorine when gasket broke during repl VT, “Worker develop
S0MGNESS In WEist over ime.”

What was the injury or iliness? Tell us the pan of the body tha: was afecied and how 1t was atected;
be more specifc that hurt” "pain,” or “sore.” Exampivs: “strained back™, “chemical bum, hand”; “carpal
turnel syndrome.”

What object or substance directly h d the employee? ficor”; “chiorine”;
“racial arm saw.” If this question does not apply 1o the ncdent, leave it blark
If the employee died, when did death occur? Date of death ! I

Pubiic reporting burden for this coliection is 0smated to average 22 minulos per response, indluding tme for reviewing instructons. searching existing dala sources, gathering and Mn\nnmgm data ded ad COMO]M and erwq the coliection of nformaticn. Persans aro

not reguired o expond (o the colection of informaton usiuxs & displayx & curment valid OMB comtral number. ¥ you have sy communts about this ext male o soy clher g gy
OSHA Offce of Statistical Anwiysis. Room N-3844, 200 Constituton Avenus, N, Washing, BC 20210, Do not mend the completad forms to this offce

thx burdes, contact: US Departnent of Lazcr,




OSHA 300 Log

Attention: This form cortains information relating 1o
OSHA's Form 300 (Rev. 01/2004! empioyee health and must be used in a manner that Year 20 ((?)
the confi lity of employees to the extent U.S. Departn of
Log of Work-Related Injuries and llinesses orropir ook S Ooeepatons ey e,
You must record Information atout ovory work-reiated death and about every work-related njury o Iness $atl Nvoives 1055 of CoNSCoUSNEsS. resinclod work actvity or Form approved OMB no. 1218-0178

ob tranafur, days sway form work, or medicn! ealment beyond fist ad You must wso record 3gnfican! work-relsted isjurms and Inesses 1hal s dagrosed by 8
physician or loensed hoa'th care professional. You must 2150 record work.reiated injuries or Iinesses that meet any of the specfic recording critena lisied in 29 CFR Part

1004 8 through 1904 12 Feel fres 10 use two ines for & snge case i you need to. You must complete an sjury and Tress cdent Report {OSHA Form 301) or Estan’snment Name
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Page totals >

Bo sure 1o ransfer those 158ls 1o e Summary page (200A) Before you cost it - < "a -
Pubic reporting burden for this collection of information is estimalod o average 14 minues cor response, induding time 0 review e

irstructions. search and gathor the dats meoded. and completn 87 reverw e colection of rformaton  Perons sre not required o

respond 1 the colection of information uniess it dsplays a cumently valid CMEB control rumber. if you have comments about these

sstmales o any ofer sspodcs of ths dats colection, contact: US Degartment of Lator, CSHA Offos of Statstos, Room N-3644, 200

Constiution Avenue, NW, Washington, DC 20210. Do not send the compieted forms 1o this offce. Page 1 of 1

- Injary

w Skin disorder
Respiralory
condiion




OSHA 300 Log Sample

Identify the person Describe the case

A (B} < 0y (€} (7
Case no. Employes’s name Job title Date of Injury or Where the event Describe injury or iliness, parts of the body
6.q.. Welte) onset of iliness  occurred M , and object'sub that di Y
(e.9. Loading dock injured or made person ill
noah and) (8.6, Second degre bums an right fareamm fram
acedpene forch)
R011115  Mike Doe Mechanic 173 Garage/Grinder  Cut to right forearm using bench grinder
= Wonwvaay
R021115 Steve Doe Mechanic 11/5 Garage/Tire Rack  Stralned back while moving tire onto rack
Monaay
R031115  Jane Dce Bus Driver 1/9 Bus Yarc Sprained righl ankle exiling vehicle
Montdav
Monthiday
av
WiF;Bﬂ\'
= Wonwaay
Moniay
Monthvday
Woninday
Mominday

Page totals >

-00000000000O=
- JOOO00OO0MOO=

Classify the case
CHECK ONLY ONE box for aach case

Entar the number of

based on the most serious outcome for  days the injured or ill
worker was:
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Be sure o transfer these 1otals 1o the Summary page (300A) before you post &
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respend % the coliection of informaticn unless & dsplays a currently valid OMB cortrol numiber, If you have commants about thee
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Recordkeeping: OSHA 300A

Number of Cases . .
| | Electronically reporting OSHA 300A
Total number of deaths Total number of cases with Total number of ca§e§ with Total number of other . .
days away from work job transfer or restrictions  recordable cases M a r C h 2’ 20 2 1 |S t h e d e a d I | n e
0 1 1 1 . .
— o — — https://www.osha.gov/injuryreporting/

Number of Days

Total number of days away from work Total number of days of job transfer or

restriction
6 19
(K) (L)

Injury and lliness Types

Total number of...

(M)
(1) Injuries 3 (4) Poisonings 0
(2) Skin disorders 0 (5) Hearing Loss 0
(3) Respiratory conditions 0 (6) All other illnesses 0

Post this Summary page from February 1 to April 30 of the year following the year covered by the form.



https://www.osha.gov/injuryreporting/

OSHA 300 Log

Counting Days (Recordable injury/illness)

Count the number of calendar days the employee was on restricted work or
was away from work

Do not count the day on which the injury or illness occurred. Begin counting the
day after the incident.

Do not count the day the employee returns to full duty.

Weekdays, weekend days, holidays, vacation days, or other days off are all

included in the total number of days recorded until the day that the employee
returns to full duty.

You can stop counting days of restricted work activity or days away from
work once the total of either or a combination of both reaches 180 days.




Recordkeeping Retention

Must keep the OSHA records for five (5) years following the end of the
calendar year that these records cover

OSHA 300 — OSHA Log

OSHA 301 - Incident Report or Equivalent

OSHA 300A — Annual Summary

- Update the stored OSHA 300 to include newly discovered recordable injuries
and illnesses and show any changes

- You do not have to update the annual summary or OSHA 301 Incident
Reports, but you may wish to do so



OSHA Recordkeeping: COVID-19

Under OSHA’s Recordkeeping requirements, COVID-19 is a recordable illness,

and thus employers are responsible for recording cases of COVID-19 if:

A confirmed case of COVID-19, as defined by the CDC

An individual with at least one respiratory specimen that tested positive for
SARS-CoV-2, the virus that causes COVID-19

The case is work-related, as defined by OSHA
Defined on previous slide (Work-Related Cases)

The case meets the general recording criteria
Defined on previous slide (Severity Criteria)



OSHA Recordkeeping: COVID-19

Determining work-relatedness:

Reasonableness of investigation into work-relatedness

Not expected to undertake extensive medical inquiries (lack of expertise and
privacy issues)

In most cases, sufficient to ask:
How he/she believes they contacted COVID-19

With respect to privacy, discuss work and out-of-work activities that may have
led to COVID-19

Review employees work environment potential
Evidence available to the employer
Determine work-relatedness based on information reasonably available.



OSHA Recordkeeping: COVID-19

Determining work-relatedness continued...

Evidence a COVID-19 illness was contracted at work

Like work-related

* When several cases develop among workers who work closely together and there
is no alternative explanation

* Ifitis contracted shortly after lengthy, close exposure to a particular customer or
co-worker who has a confirmed case and there is no alternative explanation

 |f his/her job duties include having frequent, close exposure to the general public

in a locality with ongoing community transmission and there is no alternative
explanation



OSHA Recordkeeping: COVID-19

Determining work-relatedness continued...

Evidence a COVID-19 illness was contracted at work

Like not work-related

* |f he/she is the only worker to contract COVID-19 in their vicinity and their job
duties do not include having frequent contact with the general public, regardless
of the rate of community spread

* |f he/she, outside of the workplace, closely and frequently associates someone
who has COVID-19, is not a co-worker, and exposes the employee during the
period in which the individual is likely infectious.

If, after a reasonable and good faith inquiry, the employer cannot determine

that exposure in the workplace played a causal role, the employer does not
need to record that COVID-19 illness.



OSHA Recordkeeping: COVID-19

COVID-19 is a respiratory illness and should be coded as such on the
OSHA 300 Form.

Because this is an illness, if an employee voluntarily requests that his or
her name not be entered on the log, the employer must comply as
specified under 29 CFR 1904.29.



OSHA Reporting: COVID-19

Employers must report to OSHA:

All work-related fatalities within 8 hours

Only fatalities occurring within 30 days of the work-related incident must
be reported to OSHA.

All work-related inpatient hospitalizations, all amputations and all losses
of an eye within 24 hours

Report to OSHA by:
1-800-321-OSHA (6742)
Calling your closest area office

Using the online form



COVID-19: Laws, Legal Updates and Trends



Vaccines - What is Our Role

Can employers mandate their employees take the vaccine?

Worker’s compensation considerations
Direct Threat considerations
Accommodation requirements for religion or medical issues

What about incentives?
Craft your policy carefully to spell out exactly how incentives may work
Include a sunset provision for your incentive program.
Be clear that even in the case of incentives, vaccination is voluntary

EEOC Guidance dated December 16, 2020



MASKS

Guidance from March 2020 has not changed from a standpoint of
impacting the transportation industry.

Giant Eagle, while not yet decided, the litany of cases focus on ADA
considerations and the requirement to provide reasonable modifications
for customers and reasonable accommodations to employees when masks
are required.

The June 28, 2020 CDC mask guidance gives examples of what instances
require an accommodation/modification, but based upon ADA guidance,
that list may not be exhaustive

Note: Ensure the public knows of the ability to request an accommodation



Alternatives to Masks

CDC mentions face shields as a deterrent to COVID-19 transmission but confirms
that face shields do not have sufficient data to determine if they are effective
disease-control measures.

Shields around the driver provide an employee alternative for drivers.

For office employees, an accommodation may include single offices or
teleworking.

Teleworking policies for hourly employees require very strict guidelines to avoid
wage and hour claims.



Passengers — Reasonable Modification?

While not on the general EEO websites, Motor Coach companies are subject
to ADA requirements which includes a process to provide reasonable
modifications to passengers who have issues with masks.

You should include the process to request a modification on your website.

If you are going to deny a modification to refuse a mask, you must use the
specific reasons in the ADA to deny the request.



Employer Information Request

A.12. During the COVID-19 pandemic, may an employer request information
from employees who work on-site, whether regularly or occasionally, who

report feeling ill or who call in sick? (9/8/20; adapted from Pandemic
Preparedness Question 6)

Due to the COVID-19 pandemic, at this time employers may ask employees
who work on-site, whether regularly or occasionally, and report feeling ill or

who call in sick, questions about their symptoms as part of workplace
screening for COVID-19.

Now that FFCRA has expired, we are seeing more and more employees
coming to work who have sickness or COVID related issues.



ADA Considerations - A New Approach

May you require COVID-19 testing for employees? ONLY if there is a genuine
belief that an employee poses a direct threat to the health of others.

Travel to restricted areas only under a government mandate (you must be
consistent and not pick states that provide a particular concern)

Symptoms suggested by the CDC

Any tests must be reliable based upon FTA standards (in the case of
whether an employer seeks to perform on-site testing)

Antibody testing? The EEOC and CDC have both issued guidance that as of
June 17, 2020, antibody tests may not be used to make employment
decisions. However, they have indicated that this issue may be updated if
the science changes.



What is a Hardship to Deny an Accommodation?

An employer may consider whether current circumstances create "significant
difficulty" in acquiring or providing certain accommodations, considering the
facts of the particular job and workplace.

For example, it may be significantly more difficult in this pandemic to conduct
a needs assessment or to acquire certain items, and delivery may be
impacted, particularly for employees who may be teleworking. Or, it may be
significantly more difficult to provide employees with temporary assignments,
to remove marginal functions, or to readily hire temporary workers for
specialized positions. If a particular accommodation poses an undue hardship,
employers and employees should work together to determine if there may be
an alternative that could be provided that does not pose such problem.



Family Member Protection?

Question: Is an employee entitled to an accommodation under the ADA in
order to avoid exposing a family member who is at higher risk of severe illness
from COVID-19 due to an underlying medical condition? (6/11/20)

Answer: No

Although the ADA prohibits discrimination based on association with an
individual with a disability, that protection is limited to disparate treatment or
harassment. The ADA does not require an employer to accommodate an
employee without a disability based on the disability-related needs of a family
member or other person with whom he or she is associated.



Travel Restrictions

- Can you limit business travel? — Yes!

- Can you limit personal travel? — Likely not.

But you can educate employees on the dangers and create policies that
when traveling to any restricted area, they may need to use sick time upon
their return.

- What if an employee gets COVID when traveling?



Abuse and Fraudulent COVID Claims

The FBI has taken action to criminally prosecute employees who faked a
positive covid test costing a manufacturer shutdown and cleaning and
productivity costs totaling approximately $175,000.00.

Documentation of positivity is critical when you find that employees claim
a positive test —especially in the context of payment for unworked hours

Employers must still error on the side of safety in the face of allegations of
positive tests.




Questions

Jill Nagy

jnagy@summersnagy.com
Summers Nagy Law Offices

Jeffrey Petrunak

jeff@safetyteam.com
Daecher Consulting Group

Michelle Wiltgen
michelle.wiltgen@natl.com
National Interstate
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